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WALSH, J.
Before the Court are (i)Canelot Music, Inc.’s (“Canelot”)

Motion for Order Approving Certain Paynents Qutside the Ordinary
Course of Business (Doc. #396 in Case Nos. 96-1247 through 96-

1250) pursuant to 8§ 363(b)of the Bankruptcy Code’ (the “8 363
Motion”)and the objection thereto by MHW Advertising and Public
Rel ations, Inc. (“MHW) and | ndependence Bank (“Ilndependence”);

(1i) 1 ndependence’s Request for Paynent of Adm nistrative Expense
(Doc. #1120 in Case Nos. 96-1247 through 96-1250)and(iii) Canelot’s
action (the “Adversary Proceedi ng”)(Adv. Proc. A-97-0009)seeking a
j udgnent agai nst MHW and | ndependence, pursuant to 88 547(b) and
550(a), that certain prepetition paynents nmade by Canelot to MHW
constitute avoi dable preferential transfers. 2 For the reasons set

forth herein, (i)Canelot’s § 363 Mdtion wll be denied, (ii)

Canelot will be entitled to judgnent against MHW in the 8§ 547
action, and (iii) | ndependence’s request for paynent of

adm ni strative expense will be granted. 3

! Unless otherwise indicated, all referencesto “§ " areto a section of the
Bankruptcy Code, 11 U.S.C. § 101 et. seq.

2 The Adversary Proceeding was originally commenced against MHW.
Subsequently the court granted Independence’ s motion to intervene as a Defendant
in the Adversary Proceeding. MHW and Independence are hereinafter sometimes
collectively referred to as “ Defendants’

3 Sometime after the May 1, 1997 hearing was held in this matter and post-
trial briefing was completed, Camelot filed a motion (Doc. # 54) seeking to
re-open the record to submit additional factual information for the Court’s



FACTS

Canel ot was one of the largest retailers of prerecorded
music in the United States, selling prerecorded and bl ank audi o and
vi deo tapes, conpact discs, and related products. Canelot filed
for bankruptcy relief on August 9, 1996 and its Second Anended
Joint Chapter 11 Plan of Reorgani zation was confirnmed on Decenber
12, 1997 with an effective date of January 27, 1998.

Prior to May, 1996, Canelot placed “buys” with radio
stations, cable television stations, and print nedia to run Canel ot
advertising directly through its in-house marketing departnent.
See May 1, 1997 Hearing Transcript at 43:14-44:10 (hereinafter
“Trans. at __ ")(Doc. # 47). Canel ot ordinarily paid nedia
invoices within 30 days of receipt, transmtting checks to nedia
vendors by mail after review of the invoices and supporting
docunent ati on. See id. at 69:3-70:1; 84:8-85:1; 169:20-170:11;
172: 9-11. After verification of the invoices, Canelot would
typically remt eighty-five (85) percent of the total anount due to
the nedia vendor and retain fifteen (15) percent as an agency
comm ssion, according to standard industry practice. See id. at
90: 17-24. Canel ot characterized itself as a “quick payer” of its

i nvoi ces, typically paying within 30 days of receipt, an atypi cal

consideration. The motion was never ruled on, Camelot withdrew the
motion to re-open, and the opinion rendered herein is based solely on the
record as it existed prior to the motion to reopen.
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practice wthin the industry. See id. at 84:24-85:1; 141:13-18;
171:11-109.

In May, 1996, Canelot began to experience increasing
financial difficulties and, in an effort to reduce its operating
expenses, decided to out source its nedia buying operations, hiring
MHW as its advertising agency. See id. at 45:21-46:7; 51:9-12
MHW was, at that tine, a regional agency, small in size when
conpared to the typical agencies operating on a national |evel.
See M chael Mooney Deposition at 27:2-28:17 (hereinafter “Money
Dep. at __"). No witten contract was ever entered nenoriali zing
t he agreenent between Canel ot and MVHW See Trans. at 101:11-15.

Pursuant to discussions at the outset of the business
rel ati onship between Canelot and MHW the parties opted for a
payrment nethod by which (i) following MHWs placenent of Canelot’s
ads with specified nedia vendors, MHWwould be billed directly by
the nedi a vendors, (ii) MHAWwoul d then consolidate those bills and
i ssue an invoice to Canelot, (iii) Canelot would then pay MHW and
(iv) MWwould remt the requisite funds to the nedia vendors. See
id. at 53:16-54:4; 161:8-22. The parties agreed that MW woul d
receive ten (10) percent comm ssion for its nedia buying efforts
and that an additional five (5) percent of all gross nedia
purchases woul d be set aside in a pool against which MHWwoul d bil |
Canel ot for creative services rendered to Canelot. See id. at
91:7-18; 164:10-165:1. MIWDbilled Canel ot on a project by project

basis and not according to a set schedule of paynents. See Carol
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Kuk Deposition at 9:6-7:2 (hereinafter “Kuk Dep. at __"). MWs

paynent terns were “net 30,” that is, Canelot had 30 days after

receipt of an MHWinvoice in which to remt paynent in a tinely
manner. See Trans. at 140: 21-141: 4.

At or about this tinme, MW asked Canelot to provide it

with certain credit information although MHW did not specify the

i ntended use for the information. See id. at 54:9-12; see also

Laura Popa Deposition at 32:14-33:2 (hereinafter “Popa Dep. at
"). The requested credit information was provided along with

Canelot’s billing requirenents. See Trans. at 56:1-20; see also

Joint Exhibit 40 (hereinafter “JE __ 7).

The nethod by which Canel ot and MHW pursued Canelot’s
advertising needs involved Canelot sending requests to IVHW for
information about certain nedia vendors in target narkets. See
Trans. at 57:24-58:2. On occasion, MHWwoul d provi de unsolicited
recomendations to Canel ot about certain nedia markets, but the
primary initiative in identifying markets lay with Canelot. See
id. at 58:2-6. The requested information was provided to Canel ot
for approval, rejection, or requests for changes or additiona
information. See id. at 58:7-10.

Canel ot apparently allowed little or no discretion to MHW
regarding the placenent of nedia buys. See id. at 58:11-13
Canel ot approved each nedia pl acenment and MHWwas not permtted to
alter those placenents once approved. See id. at 57:18-58:13; see

al so Peter Judy Deposition at 9:1-10:2 (hereinafter “Judy Dep. at
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_"); Kuk Dep. at 16:9-18:21. Al nedia vendors were advised that
the time or space purchased by MHWwas for use by Canelot. See Kuk
Dep. at 19:4-7. MHW provi ded Canelot with the address of each
medi a vendor so that Canelot could convey advertising copy or
material for broadcast advertising spots to its chosen nedia
vendor . See Trans. at 59:1-12; see also Kuk Dep. at 15:8-15
Canel ot instructed MHW when to run Canelot’s advertisenents, in
whi ch markets, and on what broadcast stations. See Kuk Dep. at
15:13-17.

Canel ot tendered paynent directly to MVHWfor its nedia
buying and creative services, with only two exceptions in which
Canmel ot was m stakenly billed directly by vendors, m stakes, that
were later corrected. See Trans. at 118:2-14; Kuk Dep. at 11:12-
12:18. Canelot paid MHAW on the invoices submtted, MAWretai ned
its 10% comm ssion on nedia buys and MHWwas deened entitled to 5%
comm ssion on gross sales for creative services provided to
Canel ot . The remaining 85% was earmarked for paynent to the
various nedi a vendors. MWand not Canel ot dealt directly with the
vendors and all of the vendors’ invoices in question are in MHW s
name and not Canelot’s nane. See JE 47. Canelot knew that MHW s
payabl es i ncluded the cost of placing ads with vendors.

MHWwas billed directly by nedia vendors. See JE 47; see
also Kuk Dep. at 11:8-11. MHW verified the accuracy of these
i nvoi ces, paid the vendors directly and then billed Canel ot for

t hose charges. See Kuk Dep. at 8:8-17; see also Trans. at 118: 15-
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18. Canelot remtted the paynent for the nedia buys to MHW Al |
funds were deposited into MHWs | one deposit account along with
funds received fromother clients. See Money Dep. at 11:15-12:5.
MHW di d not segregate the funds in its deposit account. See Henry
Deitz Deposition at 10:13-21. MHWtreated noni es owed by Canel ot as
accounts receivable and listed themas such in its books. See Popa
Dep. at 16:9-18. Canmelot did not list the nmedia vendors as
accounts payable on its books. See JE 36.

MHW al so provided Canelot with limted creative input,
creating “frameworks” for sone advertisenent scripts, although the
bulk of the «creative and production work on Canelot’s
advertisenents during this period were handl ed i n house at Canel ot
and through third-party services hired by Canelot. See Trans. at
58: 18- 24.

The first Canelot ad run in time purchased by MW for
Canel ot aired on June 6, 1996. See id. at 59: 16-19. Between that
date and August 1, 1996, MHWdid not invoice Canelot for any of the
nmedi a buys it nmade on Canelot’s behalf or for MHWs services. See
id. at 60: 1-4.

On August 2, 1996, Canelot requested that MHW provi de
full invoices of all nedia that had been purchased as of that date.
See id. at 64:16-22. MHW i nf ormed Canel ot that MHW did not, at
that tine, have at its disposal all of the underlying invoices and
proof of performance docunents that Canelot typically required for

reviewing its obligations pursuant to nedia buys. See id. at 65: 8-
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66: 4. Nevert hel ess, Canelot requested that the invoices be
forwarded with as much of the required information as was then
avai |l able and instructed MHW to forward the renminder of the
standard supporting docunentati on as soon as it became practicable
for MHW See id. at 66:11-20.
On August 2, 1996, Canel ot received MHWs invoice dated
July 15, 1996 (the “July 15 Invoice”). See id. at 67:3-10; 168: 10-
12; see also JE 1. The July 15 Invoice, the first invoice MHW had
sent to Canelot since the comencenent of their business
rel ati onship, was hand delivered to Canelot. See Trans. at 67:15-
16; JE 1. There were no backup docunents acconpanying the July 15
I nvoice. See Trans. at 68:7-12. Upon receipt, Mchelle Watkins
(“Watkins”), Canelot’s Director of Marketing Services, took the
July 15 Invoice and presented it by hand to Canelot’s Vice
Presi dent of Finance, Lee Ann Thorn (“Thorn”). See id. at 68: 13-
69:9. Watkins apparently noticed that the July 15 Invoice included
only media buys placed in June and did not include every ad that
had been run to date. See id. at 70:6-11. Watkins then requested
an additional invoice that was subsequently faxed to Canel ot
wi t hout any supporting docunmentation on August 2, 1996 (the “August
2 Invoice”). See id. at 70:12-72:5; 173:16-23; see also JE 2.
Canel ot’s standard procedure for paying invoices required review
and verification of supporting docunents during a thirty-day period
bef ore paynment woul d be nade. See Trans. at 69:3-70:1; 169: 20-

170:11. Apparently, MHWdid not, at any tine, exert pressure on
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Canel ot to make paynents on either the July 15 Invoice or the
August 2 | nvoi ce.

On Monday, August 5, 1996 Watkins and Bob Roberts,
Canelot’s Vice President of Marketing (“Roberts”), attended a
meeting with David MCafferty (“MCafferty”) and Peter Judy
(“Judy”) two officers from VHW See id. at 74:6-23. At that
nmeeting, two Canel ot conpany checks signed by Thorn, one in the
anmount $142,298, the other for $60, 996, were hand delivered to MHW
in satisfaction of the July 15 Invoice and the August 2 I|nvoice.

See id.; see also JE 21 and JE 22. At the August 5, 1996 neeting,

Canelot’s representatives advised MAW to deposit the checks
“qui ckly.” See Trans. at 175:15-18. Four days |ater, Canel ot
filed for relief under Chapter 11. At no time prior to these
transfers did Canelot reveal to MHWthat it was considering filing
for bankruptcy protection. See id. at 166:8-168:12; 201:12-202:17.
WMHW conti nued postpetition to provide nedia buying and rel ated
services to Canel ot.

On or about August 13, 1996, Watkins discussed wth
MCafferty and Judy the absence fromthe July 15 Invoi ce and August
2 Invoice of all costs related to a Sunday newspaper insertion
pl aced by MHW for Canelot in late July, 1996. See id. at 76:5-
77:15; see also JE 65. Several days later, Judy advised Watkins
that, of the $130,000 in unpaid anmounts due on account of the | ate-
July Sunday insert, MHWwas primarily concerned with approximtely

$30, 000 to $40, 000 of the total
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because [MHW felt they were only liable for

four newspapers that they had signed contracts

with and that they intended to tell the other

newspapers to seek paynent from Canel ot

directly.

Trans. at 78:4-16; see also Judy Dep. at 12:8-14:12. Subsequently,

MHW i nvoi ced Canel ot for the anmounts due the four newspapers with
whom MHW had directly contracted. See Trans. at 78:17-23. MHW
never invoiced Canel ot for the other newspapers that ran the | ate-

July Sunday insert. See id. at 78:24-79:2.

Sonetinme |ater, MAWrai sed concerns to Canel ot that MAW
had heard voiced by sonme nedia vendors regarding Canelot’s ability
to pay its invoices going forward. See id. at 79:12-24. I n
response to the nedia vendor’s concerns, Canelot provided a letter
(“the Letter”) to MHWfor the benefit of Canelot’s nedia vendors.
See id. at 81:4-10. The Letter, prepared by Canelot’s Chief
Financial Oficer, described Canel ot’s bankruptcy proceedi ng and
of fered assurances to the various nedia outlets that “Canel ot has
secured a line of credit through Chase Manhattan Bank and therefore
wi || guarantee paynment [to the nmedia vendors].” See id. at 80:19-
81:16; see also JE 48 (Enphasis added). Judy indicated that he
intended to forward the Letter to media vendors. See Trans. at
82: 20- 24.

At all tinmes relevant herein, |ndependence was a bank

| ender to MHW with the bank | oans secured by substantially all of

MHW s assets, including accounts receivable. MIWclosed its doors
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on Cctober 22, 1996 and becane the subject of a receivership action
in the State of OChio. See Mooney Dep. at 6:8-24. Initially,
Canel ot was advised by MHW enpl oyee Ki m Col ebr ook (*“Col ebrook”)
t hat outstandi ng nedia invoices should be remitted directly to the
appropriate nedia vendors by Canelot. See Trans. at 177:5-17.
Subsequently, on October 24, 1996, Mooney advised Roberts that
Col ebrook had been m staken and that all outstanding nedia invoices
were to be paid to MHW according to the parties’ agreenment. See
id. at 177:18-178:11.

Canel ot remtted $203,294 to MHWin prepetition paynments
for MHAWs nedia buying services. See JE 21 and JE 22.
Subsequently, Canelot clainms to have discovered that only $30, 000
to $40,000 of that $203,294 had been paid to the various nedia
vendors. See Trans. at 95:21-23.

MHW asserts that Canelot owes MW $464,725.44 in
postpetition obligations for nmedia buying services provided by VHW
MHW owes | ndependence $598, 999 plus interest, secured by a lien on
MHW s accounts receivable, including accounts receivable resulting
from MHWs postpetition services to Canelot. | ndependence’ s
request for adm nistrative expense paynent arises out of its lien
rights on those accounts receivable. See Al bert Waino Deposition
at 8:13-25; 11:10-15; 26:5-21; Money Dep. at 23:14-25:18; 58:18-
23.

DI SCUSSI ON
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The &8 363 Mdtion and | ndependence’s Adnini strative Expense O aim

Canel ot seeks authority pursuant to 8 363 to nmnake
paynments outside the ordinary course of business to certain nedia
vendors. By its notion, Canelot wishes to forgo making these
paynments to MHWfor Canel ot’s postpetition nedia buys and instead
make paynents directly to the appropriate nedia vendors thereby
di scharging its obligations to both MHW and the nedia vendors.
Section 363 provides in relevant part:

The trustee, after notice and a hearing, my

use, sell, or lease, other than in the
ordi nary course of business, property of the
est at e.

11 U.S.C. 8 363 (b)(1). Canelot argues that it should be all owed
to make paynents outside the ordinary course of business because,
based on standard industry practices and the nature of the parties’
relationship as evidenced by their conduct and the surrounding
ci rcunstances, an agency relationship existed between itself and
MHW such that Canelot is directly liable to the nedia vendors for
its nedia buys and should be allowed to satisfy those obligations
by direct paynent.

Exi stence of an agency relationship is determned in
light of the facts and circunstances of the parties relationship
and the touchstone of an agency relationship is the extent to which
the principal exercises control over the acts of the putative

agent. See, e.qg., Anerican Tel. and Tel egraph Co. v. Wnback and

Conserve Program lInc., 42 F.3d 1421, 1434-35 (3d G r. 1994); Jan
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Eckerd Corp. v. Dart Goup Corp., 621 F. Supp. 725, 732 (D. Del.

1985); In re Dean Burdick Assoc., Inc., 19 B.R 813, 814 (Bankr

S.D.N. Y. 1982); Anerican Broad. Co. v. COimate Control Corp., 524
F. Supp. 1014, 1018 (N.D. II1. 1981).

Canmel ot contends that, at all times during their
rel ati onshi p, Canel ot acted as principal and MHWas agent in that
Canelot instructed MHW to purchase ad space and WMHW had no
discretion in these buying decisions. Once nedia buys were
approved by Canelot, MW put the nedia vendors in contact wth
Canel ot so that Canel ot could provide the ad copy to the vendors.
MHW made Canelot’s role as advertiser known to all nedia vendors in
the course of purchasing print space and air tinme for Canelot.
Canel ot al so argues that, at the outset of their relationship, MW
requested Canelot’s credit information so that that information
could be provided to the nedia vendors. Canel ot suggests that the
contention that Canelot’s prepetition credit worthiness was
important to nedia vendors and thus further evidence of the agency
rel ati onship between Canel ot and MHWis bol stered by the fact that,
after Canelot filed for bankruptcy protection, MW obtained the
Letter fromCanelot’s Chief Financial Oficer confirmng Canelot’s
ability to pay it’s postpetition obligations, witten to allay the
fears of Canelot’s nedia vendors.

As further support of its position, Canelot argues that
several order confirmations sent fromnedia vendors to MHWIi ndi cate

that the vendors believed that Canelot was financially |iable for
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t he nedi a buys placed by M\HW See JE 47. A sanpling of the order
confirmati ons shows | anguage such as : (i) “in the event of default
on the part of the agency, advertiser shall have all obligations of
a principal”; (ii) “notwthstanding to whom bills are rendered,
advertiser, agency, and service, jointly and severally, shall
remain obligated to pay the station the anount of any bills .
until payment in full 1is received by station. Paynment by
advertiser to agency or to service . . . shall not constitute
paynment to station”; (iii) “If this agreenent is entered into by an
advertising agency on behal f of an advertiser, said agency jointly
and severally undertakes the obligation of advertiser hereunder.”
See id. Canelot argues that the | anguage found in these and ot her
order confirmations is further proof of the agency relationship
between itself and MHWand further supports Canelot’s position that
it is directly liable to the nedia vendors.

Addi tionally, Canel ot argues that MHW's actions
post petition support the contention that MHW understood Canelot to
be liable to the nedia vendors. Wen it was discovered that MW
had not billed Canelot for $140,000 worth of nedia buys, MW
expressed concern primarily for approxi mately $30, 000 to $40, 000 of
$140, 000 outstanding obligation to vendors because MHW had only
separately contracted on that |esser anpbunt and Canelot was
understood to be directly obligated to the nmedia vendors for the

remai nder. Moreover, sone of MHWs key enpl oyees understood MHWt O
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be enploying a sequential liability schenme such that Canel ot woul d
be Iiable to nedia vendors on any unpaid invoi ces.

Canel ot al so i ntroduced expert testinony suggesting that
standard industry practice is such that the advertiser renained
liable to the nedia vendors unless and until the vendors were paid
in full. See Trans. at 19:17-24. Prior to 1972, the generally
accepted practice in the industry was that the advertising agency
was solely liable to the nmedia vendors. See id. at 16:9-17:5.
Medi a dissatisfaction with this arrangenent saw t he advent of joint
and several liability for advertisers and agencies in all but the
| argest of the industry’ s agencies. See id. at 19:20-21:18; 25:15-
26:6; 33:9-17. An agency the size of MHWis typically jointly and
severally, or dually, liable with its advertiser-clients or at best
sequentially liable in that, its advertiser-clients remain |iable
with MHWuntil the advertiser-client remts paynent to the agency.

See id. at 34:19-35:2. Canelot argues that this standard industry
practice supports the contention that Canelot is directly liable to
its nmedia vendors unless and until those vendors are paid in full.

Finally, Canelot argues that MHWhas not net its burden
of denonstrating that MHW actions provided a postpetition benefit
to the estate such that the claimis entitled to admnistrative

expense priority treatnent pursuant to 8§ 503(b)(1)(A).4 See

Section 503 provides in relevant part:

(b) After notice and a hearing, there shall be allowed
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Trustees of Amalgamated Ins. Fund v. MFarlins, Inc., 789 F.2d 98,

101 (2d. Cir. 1986). Clainms arising under 8§ 503(b)(1)(A are
equitable in nature and thus are valued by the anmount of
postpetition benefit the claimant provides to the estate and not
necessarily according to the contract ternms underlying the claim

See Matter of Continental Airlines, Inc., 146 B.R 520, 528 (Bankr.

D.Del. 1992). Canelot contends that, at best, MHWis entitled to
its 15% comm ssion on any postpetition invoicing because the
remai ning 85% of its total billing was earmarked for paynent in
satisfaction of nmedia vendor services by which the various vendors
provided a benefit to the estate distinct and apart from any
benefit conferred by MHW According to Canelot, allowng MHWto
receive any nore than its 15% comm ssion would constitute a
windfall to MHWcontrary to the intent of 8 503 because it is only
by the postpetition services provided to Canelot by MHW to the
extent it earned that 15% comm ssion, that MHW provi ded any benefit
to the estate. Moreover, Canelot maintains that the total anount

in controversy is actually $139,428 and not $464, 725. 44 because

administrative expenses, other than claims allowed under section
502(f) of thistitle, including—

(2)(A) the actual, necessary costs and expenses of preserving the
estate, including wages, salaries, or commissions for services
rendered after the commencement of the case

11 U.S.C. §503.
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approximately $158,000 of the amount in dispute reflects
advertisenents run by MIV, Misic Television, Inc. (“MIV') and an
addi ti onal $127,885 reflects advertisements run by Black
Entertainnent Television, Inc. (“BET”) pursuant to direct,
contractual obligations between Canel ot and those vendors that pre-
dated Carmelot’'s relationship with MHW® Canelot clains that it had
direct obligations to MV and BET and “Canel ot was conpelled to
make paynents to MIV and BET for postpetition services in order to
avoid termnation of those valuable contracts and the cancellation
of schedul ed advertising on the stations during the Christmas 1996
season.” See Doc. #1161, at 6.

Def endants counter that the critical question before the
Court when considering Canelot’s 8 363 Mdtion is whether Canel ot
owed noney to MHW for postpetition services, regardless of the
nature of the rel ationship between and anong Canel ot, MHW and the
medi a vendors and irrespective of prevailing industry liability
practices. Defendants argue that, if Canel ot owed MHW noney for
servi ces rendered between August 5, 1996 and Cctober 22, 1996 when
MHW cl osed its doors, Canelot should be required to make those
paynents directly to MHW pursuant to the parties’ agreenent and
t hose paynments are subject to |Independence’ s security interest in

MHW s accounts receivabl e.

° Deducting the $158,000 and the $127,885 from $464,725.44 produces afigure of
$178,840.44, not $139,428.00. | am unable to reconcile this difference on the
record before me.
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Def endants point to the nethod of paynent anong the
parties as evidence that Canmel ot owes postpetition paynents to VHW
Prepetition, Canelot tendered paynent directly to MHWfor its nedia
buying and creative services, with only two exceptions in which
Canel ot was m stakenly billed directly by vendors, m stakes, that
were |ater corrected. Canelot paid MHWon the invoices submtted,
MHW retained its 10% conmm ssion on nedia buys and MHW was deened
entitled to 5% conmm ssion on gross sales for creative services
provided to Canelot. The remai ning 85% was ear marked for paynent
to the various nedia vendors. MW and not Canel ot dealt directly
with the vendors and all of the media vendor invoices in question
are in MHWs name and not Canelot’s nane. Canelot knew that MHW's
payabl es i ncluded the cost of placing ads with vendors.

In support of their position, Defendants al so point out
that MHWwas billed directly by nedia vendors. MIWyverified the
accuracy of these invoices, paid the vendors directly and then
billed Canel ot for those charges. Canmel ot remtted 100% of the
paynment for the nmedia buys to MHW and all of these funds were
deposited into MVHWs only deposit account, comm ngled wth funds
received from other MHW clients. MHW treated nonies owed by
Canmel ot as accounts receivable and listed them as such in its
books; Canelot apparently did not Ilist the nedia vendors as
accounts payable on its books.

Def endants further argue that Canmel ot had no control over

MHW's paynent of vendors. Canelot did not instruct MHWwho to pay,
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when to pay, or how much to pay for the nedia buys. VHW deal t
directly with the nedia vendors and did not refer vendors to
Canel ot for purposes of paynent. Mor eover, Defendants naintain
that, despite Canelot’s unsupported suppositions to the contrary,
MHW di d not seek Canelot’s credit information for the benefit of
medi a vendors but for its own review purposes. Defendants argue
that, in every regard, MHWwas not an agent of Canel ot but rather
an internediary between Canelot and the nedia vendors, hired by
Canmel ot to perform a business function that VHWfulfilled and for
which it is entitled to paynent.

Def endants argue that Canelot knew from the outset of
their business relationship that MHWwas to be directly billed by
medi a vendors and Canel ot would then be invoiced by MHW and the
parties established their paynent arrangenents accordingly.
Canmelot wllingly structured its relationship with MAW such that
Canelot was, at all tines, directly obligated to remt nedia buy
paynments to VHW

Moreover, Defendants contend that Canelot’s expert
testinony does nothing to alter the nature of Canelot’s obligation
to MHW According to the Defendants, no natter the type of
i ndustry standard for advertiser and agency liability to nedia
vendors one mght ascribe to the rel ationship between Canel ot and
MHW Canel ot remained liable to MHWunder the terns of the parties’

arrangenment and prepetition practices. The nedia vendors’
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understanding of the parties’ liability has no bearing on that
rel ati onship.

| find that Canelot, by its prepetition actions in
satisfying the July 15 Invoice and August 2 Invoice, expressly
acknow edged that the accepted nmethod for paying its obligations
for MHWs nedia buys on Canelot’s behalf was to make direct
paynments to MVHW It would be inappropriate to allow Canelot to
circunvent the prescribed nethod of paynent as it pertains to
Canel ot’ s postpetition obligations to MHW The parties agreed from
the outset of their relationship that Canelot would pay MW
according to invoices received from VHW and that MHW woul d remt
paynment to the nedia vendors according to invoices it received from
t hose vendors.

Mor eover, regardl ess of the standard industry practice of
dual liability for both advertisers and agenci es when purchasing
space and tinme fromnedia vendors, Canelot remains primarily |iable
to MHWand nust satisfy that liability. | do not believe that the
Letter provided to MHWto allay the concerns of the nmedia vendors
postpetition alters the nature of the relationship between Canel ot
and MHWor nakes it nore likely than not that MHWunderstood itself
to be an agent of Canelot. The question of agency has little
i npact on the fact that, according to the parties prior dealings
and their understandi ng, Canel ot was obligated to pay MHWfor its
nmedi a buyi ng service and MHWwas responsible to pay the invoices it

received fromthe nedia vendors. A principal’s actual or perceived
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obligation to a third party does not negate or neutralize its
obligations to its agent pursuant to an undisputed agreenent
bet ween the principal and agent. | believe this obligation to VHW
i ncl udes paynent for the nedia buys set up for Canelot with both
MIV and BET despite Canelot’s contention that these buys were nade
pursuant to contracts that pre-date its relationship with MW
Canel ot engaged MHWto nmake its nedia buys. MAW nade those buys,
i ncluding those at MIV and BET, according to the parties agreenent.
| see no reason to alter the parties’ understanding during the
post petition period.

Additionally, | find that MW provided postpetition
services to Canelot to the benefit of the estate by procuring the
requi red nedia vendor outlets for Canelot’s advertising. It is not
sinply a matter of parsing out the “separate” benefits conferred on
Canel ot by MHW and the nedia vendor and payi ng each according to
the 85% 15% split as Canel ot urges; Canelot engaged MHW both to
secure nedia vendors and assist in the creative process. VHW
provi ded those services postpetition. By providing those services
postpetition, MHW conferred a benefit on the estate according to
the parties’ understanding of their business relationship and their
prepetition conduct. Therefore, MHWhas an adm ni strative expense
claimpursuant to 8 503(b) against the estate in the full anmount of
its claimthat nust be satisfied by paynment directly to MHWand not
to Canel ot’s nedi a vendors.

The § 547 Action
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Canel ot seeks recovery, pursuant to 8 547, from either

the prepetition paynents nade to MHW as

avoi dabl e preferential transfers. Section 547 provides in rel evant

part:

(b) Except as provided in subsection (c) of
this section, the trustee my avoid any
transfer of an interest of the debtor in
property—

(1) to or for the benefit of a creditor;

(2) for or on account of an antecedent debt
owed by the debtor before such transfer was
made;

(3) nmade while the debtor was insolvent;
(4) made—

(A) on or within 90 days before the
date of the filing of the petition;
or

(B) between ninety days and one
year before the date of the filing
of the petition, if such creditor at
the time of such transfer was an
i nsi der; and

(5) that enables such creditor to receive
nmore than such creditor would receive if—

(A) the case were a case under
chapter 7 of this title;

(B) the transfer had not been nade;
and

(© such creditor received paynent
of such debt to the extent provided
by the provisions of this title.
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(f) For the purposes of this section, the debtor is
presuned to have been insolvent on and during the 90 days
imedi ately preceding the date of the filing of the
petition.
(g) For the purposes of this section, the trustee has
the burden of proving the avoidability of a transfer
under subsection (b) of this section, and the creditor or
party in interest against whomrecovery or avoidance is
sought has the burden of proving the nonavoidability of
a transfer under subsection (c) of this section.
11 U.S.C. § 547.
It seens clear from the wundisputed facts that the
payments made by Canelot to MHW in satisfaction of the July 15
| nvoi ce and the August 2 Invoice are preference paynents as defined
by 8 547(b) and therefore subject to recovery by Canelot, absent a
denonstration by MAW that the paynents fit within one of the
exceptions found in 8§ 547(c). The paynents were nade to or for the
benefit of a creditor as, relevant to the prepetition obligations
at issue, MHWis certainly an “entity that has a clai magainst the
debtor that arose at the tinme of or before the order for relief
concerning the debtor” as a creditor is defined by the Code. See 11
US C 8 101(10). The record shows that the paynents were made on
account of antecedent debt owed by the debtor as these obligations
arose begi nning on June 6, 1996 when MHW pl aced the initial nedia
buy for Canel ot and the paynents were made on account of services

rendered by the creditor to the debtor before paynent was made. ©

6 Independence argues that, because payment was not yet due according to the
terms of the invoices at issue, the requirement under 8§ 547 (b)(2) is not met
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The paynents were made whil e the debtor was insol vent as Defendants
do not contest that Canelot was insolvent at the tine the paynents
were nade and, therefore, 8 547(f)’s presunption of insolvency has
not been rebutted. The paynents were clearly nmade within ninety
days of the filing date as the paynents were nmade on August 5, 1996
and Canelot filed for bankruptcy relief on August 9, 1996.
Finally, the paynents enabled the creditor to receive nore than
it would have in a Chapter 7 as Defendants to not dispute that MHW
received nore than it would have had Canelot initiated a Chapter 7
pr oceedi ng.

Once a debtor has established that a paynent constitutes
an avoi dabl e preference under 8 547(b), the burden shifts to the
transferee to denonstrate by a preponderance of the evidence that
one of the exceptions to avoidance is applicable. See 11 U S.C. 8§

547(g); see, e.qg., TIrinkoff v. Porter’s Supply Co. (In re

Daedal ean, 1Inc.),193 B.R 204, 211 (Bankr. D. M. 1996).

because the debt, though admittedly antecedent, was not yet “owed by the debtor”
before the transfer was made. See In re Brennan, 187 B.R. 135, 153 (Bankr.
D.N.J. 1995) (finding that an alleged preferential payment must be past duein
order to avoid statutory redundancy in 8 547 (b)(2) and provide meaning to both
“antecedent debt” and “owed by the debtor before [the] transfer was made”).
However, Camelot correctly counters that this clause of § 547 (b)is susceptible to
alternative and more plausible interpretation in that the court in Brennan
emphasized “owed” when the clause is merely intended to require that the
antecedent debt is owed “by the debtor” and not some other party. See Berisford
Inc. v. Strook & Strook & Lavan (In re 1634 Assoc.), 157 B.R. 231, 233 (Bankr.
S.D.N.Y. 1993). | agree with Camelot’s interpretation of 8 547 (b)(2) and
therefore find that, in conjunction with satisfaction of the remaining requirements
under § 547 (b), all requirements for § 547 avoidable preference are met.
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Def endants raise the affirnmati ve defense that Canelot’s prepetition
paynents on these invoices are not avoi dable preferences under 8§
547(b) because Canel ot made the subject paynents in the ordinary
course of business and, therefore, they are excepted fromrecovery
pursuant to 8 547(c)(2). Section 547(c) provides in relevant part:

The trustee may not avoid under this section a
transfer—

(2) to the extent that such transfer was—

(A) in paynent of a debt incurred

by the debtor in the ordinary course

of business or financial affairs of

t he debtor and the transferee; and

(B) nmade in the ordinary course of

busi ness or financial affairs of the

debtor and the transferee; and

(© rmade according to ordinary business terns.
11 U.S.C. 8 547. The three part ordinary course of business test
is not disjunctive; a transferee nust neet its burden on each of

the elenents of the test to defeat a debtor’s avoi dance power. See

e.q., Logan v. Basic Distrib. Corp. (Inre Fred Hawes O g.. Inc.),

957 F.2d 239, 243 (6th Gr. 1992). The debt underlying the paynent
must have arisen in normal business dealings between Canel ot and
MHW the paynments nust be nade according to the typical paynment
arrangenents between Canelot and WMHW and those paynent
arrangenments nust be of a character typical of the industry in

whi ch Canel ot and MHW are i nvol ved. See i d.
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Def endants do not dispute that the debt underlying the

paynments at issue arose in the ordinary course of business between

Canmel ot and MHW  Canelot hired MHW to nake its nedia buys for

Canel ot’ s advertising purposes, MHW fulfilled that function, and
Canel ot was obligated to pay the invoices for MHWs services.

However, the parties dispute whether VHWis able to neet

its burden under the second and third prongs of 8 547(c)(2)’s

ordinary course test. The second el enent of the test for ordinary

course dealing is often referred to as the “subjective test,”

because it requires a show ng that, as between the parties, the

transfer was made in the normal course of their dealings. See

e.d., Inre RML., Inc. v. Oficial Comm of Unsecured Creditors

of RML., Inc., 195 B.R 602, 613 (Bankr. M D. Pa.1996). The

third prong of the test is referred to as the “objective test” and
requires a showng by the transferee that the transfer at issue
sonmehow conforns to a broad range of practices within the parties’
i ndustry such that “only dealings so idiosyncratic as to fal

outside that broad range should be deened extraordinary and
therefore outside the scope of [§8 547(c)(2)(C)].” See id. at 615,

quoting In the Matter of Tolona Pizza Products, Corp., 3 F.3d 1029,

1033 (7th CGr. 1993).

Canel ot argues that its paynment of the MHWI nvoi ces were
not paynents nmade in the ordinary course of business and therefore
shoul d not be excepted under 8§ 547(c)(2). Although the paynents

were made within the “net 30" terms of the July 15 Invoice and
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August 2 Invoice, Canelot maintains that tineliness of paynents is
not al one dispositive in an ordinary course analysis. See, e.qg.

In re Fred Hawes, 957 F.2d at 244 (finding that even | ate paynents

made during the preference period, t hough presunptively
“nonordinary,” mght be deened in the ordinary course upon a
showi ng that |ate paynments were the normin the parties’ dealings);

In re Mniscribe Corp., 123 B.R 86, 94 (Bankr. D. Colo. 1991)

(finding that tinely and “nore-tinely” preference period paynents
were not made in the ordinary course when prior paynents were
uniformy, and significantly late).

Additional ly, Canel ot argues that the paynent nethod for
the July 15 Invoice and August 2 Invoice varied from Canelot’s
ordinary course of business in that Canel ot asked for invoices from
MHW rather that waiting for the invoices to be sent by MW
Al t hough MHW exerted no pressure on Canelot to make the paynents
due under the invoices, Canelot argues that the nmere fact that
Canelot initiated the paynent sequence for these invoi ces suggests
that the transfers were outside the ordinary course of business.

See, e.q., Sulnever v. Suzuki (In re Gand Chevrolet., Inc.), 25

F.3d 728, 732 (9th Cr. 1994)(finding that any unusual collection
or paynment activity by either the debtor or creditor is a factor
for consideration in making a 8 547 ordinary course eval uation);

Gant v. Trust Bank, Central Florida (In re L. Bee Furniture Co.,

203 BR 778, 780 (Bankr. MD. Fla. 1996)(sane). Congressiona

intent, as expounded in legislative history, suggests that § 547
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| ooks to both debtor and creditor behavior during the preference
period as it works to “discourage unusual action by either the
debtor or his creditor during debtor’s slide into bankruptcy.” See
H R Rep. No. 595, 95th Cong. 1st Sess. 373-74 (1977) reprinted in
1978 U.S.C.C A N at 5787, 6329. Thus, it is not only undue
pressure by creditors that mght result in a finding that certain
prepetition paynents constitute inpermssible preferential
transfers but unacceptable debtor favoritismas well, as manifest
in selective preference period paynents to designated creditors by
troubl ed debtors.

Canel ot al so asserts that the paynents to MHW were not
made in the ordinary course of Canelot’s practices because Canel ot
nei t her sought nor was provided with any support docunentation for
the invoices as was their customary practice. Mor eover, the
paynents at issue were nade within a week of receipt of invoices
with mnimal review of the invoices and their supporting docunents.

Cenerally, Canelot requires thirty days to conplete the revi ew and
payment process.

Canel ot further contends that MHWs delivery of the July
15 I nvoice by hand and the August 2 Invoice by tel ecopy rather than
the typical delivery by mail, shows that the transfers at issue
occurred outside the ordinary course of business. Mor eover ,
subsequent to Canelot’s receipt of the invoices, the invoices were
hand delivered directly to Canelot’s Vice President of Finance for

i mredi ate paynment. The internal processing of these invoices was
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not typical of Canelot’s practices which generally involved
internal mail delivery to the accounting departnent, detailed
review, followed by remttance by mail. For both the July 15
| nvoi ce and the August 2 Invoice, paynent was nade to MHWin person
at the August 5, 1996 business neeting, not by mail. Further, MW
was instructed by Canelot personnel to deposit the checks
“quickly.” This was not a typical instruction for recipients of
Canel ot’ s conpany checks.

Def endants argue that the paynents fall wthin the
ordi nary course exception under 8 547(c)(2) because the paynents on
the July 15 I nvoice and the August 2 Invoice were tinely nmade which

rai ses a presunption of ordinariness of paynent. See, e.qg., In re

Daedal ean, 193 B.R at 212; In re Fred Hawes, 957 F.2d at 244.

Def endants further contend that there were no unusual factors and
ci rcunstances present that courts often | ook toward as indications
that the paynents at issue fall outside the ordinary course of
busi ness. Paynent was made by Canel ot conpany check, no cashiers

check or other wunusual paynent nethod was enployed. See

e.q., Marathon G| Co. v. Flatau (In re Craig Gl Co.), 785 F.2d

1563, 1566-67 (11th Gr. 1986). MAWdid not threaten to institute
an involuntary petition against Canelot. See id. at 1565. MW did

not request that Canelot make these paynents and exerted no

econom c pressure on Canelot to conpel paynent. See In _re
M niscribe, 123 B.R at 88-89. Paynents on both invoices were mde

in a customary manner, and were not in excess of the invoiced



30

anmount s. See In re Munovich, 74 B.R 629, 631 (Bankr. D. Kan

1987). Canelot was not in the mdst of a well-publicized slide
i nto bankruptcy; in fact, MHWwas unaware that Canmel ot was about to
file for Chapter 11 relief when Canelot made the transfers at

issue. See Inre Mniscribe, 123 B.R 89. Finally, paynents were

made while Canel ot was still doing business. See In re Caig G|

Co., 785 F.2d at 1568.

Def endants argue that only Canelot’s internal handling of
t hese paynents was unusual. MHW had nothing to do with this
internal procedure. Moreover, these paynents were made within a
reasonable time franme given Canelot’s wusual “quick payer”
standards. Finally, Defendants argue that Canelot’s hand delivery
to MVHWs financial officer was not so out of the ordinary as to
rai se questions as to the unusual ness of the paynents.

Section 547(c)(2)’s “subjective test” analysis 1is
conplicated wunder the present facts because the Dbusiness
rel ati onshi p between Canel ot and MHWwas so short that they had not
devel oped a pattern that one m ght reasonably |abel a course of
dealing. Canelot hired VHWin May, 1996 and MHWdid not submt any
invoices to Canelot prior to the invoices in question that were
submtted in early August, 1996.

I n such instances where facts and circunstances make it
all but inpossible to find a course of dealing between the parties,
courts have opted to make conparisons between the transfers at

i ssue against an industry standard. See, e.qg., Sacred Heart
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Hospital of Norristown v. E.B. OReilly Serv. Corp. (ln re Sacred

Heart Hospital of Norristown), 200 B.R 114, 117 (Bankr. E. D. Pa.

1996) (hol ding that a “rigorous conparison to credit terns generally
in arelevant industry” was required in a billing relationship that

spanned only 16 nonths) quoting Fibre Lite Corp. v. Mlded

Acoustical Prod., Inc., 18 F.3d 217, 226 (3d Cr. 1994)(reasoni ng

that, where a business relationship is of “recent origin, a
significant departure fromcredit terms normal to the trade bears
the earmarks of favoritismand/or exploitation . . . 7). Because
t he business rel ationship between Canel ot and MVHWwas so new at the
time the transfers at issue were nmade, and that relationship
commenced during a period in which Canelot was struggling to
maintain its financial viability, MW nust provide sufficient
information such that a conparison can be nmade between the
transfers at issue and “ordinary terns . . . which prevail in
heal t hy, not noribund, creditor-debtor relationships” in a simlar

i ndustry. See Mol ded Acoustical, 18 F.3d at 227.

However, MHW provi ded no evi dence of an industry standard
for invoice paynments between advertisers and agencies that | can
use as basis for conparison. Defendants’ argunents focus solely on
the practices between the parties and conpari son of that practice
to evidence presented by Canelot as to its own prior practices. |
am gi ven no general industry standards and practices agai nst which

to conpare the transfers at issue. Therefore, | can nake no usef ul
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conparison and | nust find that MHAWhas not net its burden pursuant
to 8 547(c)(2) (0.

Al though a finding that a transferee has failed to neet
its burden on any single elenent of its 8§ 547 defense is fatal to
t hat defense, | note that, even when exam ned subjectively, the
transfers at issue bear too many indicia of being outside the
ordinary course of dealings to find for Defendants. Canelot asked
to be invoiced by MHW a practice that can hardly be seen as within
the ordinary course of business dealings by any reasonabl e neasure
and was doubtless neither Canelot’s nor MAWs standard node of
invoicing. Canelot, contrary to its established practice, accepted
the invoices in question by in-person and telecopy transmittal
wi t hout any supporting docunentation. Additionally, contrary to
traditional practices, Canelot paid these invoices wthout the
benefit of review ng supporting docunentation. Moreover, Canel ot
paid the invoices in a matter of days by in-person delivery of
conpany checks rather than in its usual 30 day turn around by mail
delivery. Finally, Canelot instructed MHWto deposit the checks
payi ng these invoices “quickly,” an instruction that flies in the
face of any reasonable understanding of the nature of such
transfers in any business setting and a nethod that was, in al
i kelihood, not a common practice for either Canelot or MHW

Section 547 strives to prevent the dual prepetition harns
of creditors extracting paynments fromfinancially troubled debtors

by exerting undue pressure on those debtors and debtors playing



33
favorites anong creditors by targeting those creditors to whomit
w shes to nmke paynents to the detrinment of other creditors.
Either practice is in direct contravention of the Code’s policy of
placing all simlarly-situated creditors on equal footing. The
facts and circunstances surrounding Canelot’s prepetition transfers
to MHW by which paynents were hurriedly made to benefit creditors
whose favor Canel ot acknow edges it sought to retain postpetition,
are precisely the kinds of transfers that 8 547 allows to be
avoi ded. Therefore, | find that the paynents nade in satisfaction
of the July 15 Invoice and the August 2 Invoice are recoverabl e by
Canel ot as avoi dabl e preferences under § 547.

However, | find that Canel ot can obtain recovery of the
avoi dable preference paynents only from MAW and not from
| ndependence because there is no evidence before ne to suggest that
| ndependence ever received the funds paid in satisfaction of the
i nvoi ces at i1ssue. The checks satisfying the July 15 Invoice and
August 2 Invoice were issued to MHW and not | ndependence. See JE
21 and 22. Canel ot has produced no evidence beyond unsupported
assertions in its post-trial briefs that |ndependence was a
subsequent transferee of these funds. Therefore, MW alone is
liable to Canelot for the recovery of the $203, 294 determ ned to be
a preferential transfer.

Finally, Canelot suggests in a footnote that, should I
deny the 8 363 Mdtion and thereby find that MHW has a valid

adm ni strative expense claimpursuant to 8 503 yet also find that
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MHW r ecei ved an avoi dabl e transfer under 8§ 547, unless and until
MHW restores the full anmount of the preferential transfer, its
adm ni strative expense claim nust be disallowed pursuant to 8§
502(d). Section 502(d) provides:

Not wi t hst andi ng subsections (a) and (b) of

this section, the court shall disallow any

claim of any entity from which property is

recoverabl e under section 542, 543, 550, or

553 of this title or that is a transferee of a

transfer avoidable wunder section 522(f),

522(h), 544, 545, 547, 548, 549, or 724(a) of

this title, unless such entity or transferee

has paid the anobunt, or turned over any such

property, for which such entity or transferee

is |liable under section 522(i), 542, 543, 550,

or 553 of this title.
11 U.S.C 8§ 502(d). Canelot argues that § 502(d) prohibits the
all omance of any of MIWs clainms, including its postpetition
adm ni strative expense request, until such time as MHWreturns the
paynments made for the July 15 Invoice and August 2 Invoice to the
extent those paynents are deenmed avoi dable. Thus, Canel ot argues
t hat, because MHW has been judged to be the recipient of avoi dable
preference transfers, until MW pays Canelot the $203,294 in
preference paynents, its $464, 725. 44 admi nistrative expense claim
shoul d be di sal | owed.

However, | believe that § 502(d) is inapplicable in the
present matter. Looking first to the language in 8 502, | find

several subsections that suggest that 8§ 502(d) is not neant to
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affect adm ni strative expense clainms.” For exanpl e, in discussing
treatnent of clains objections, 8 502(b) provides :

Except as provided in subsections (e)(2), (f),
(g, (h) and (i) of this section, if such
objection to a claimis nade, the court, after
notice and a hearing, shall determne the
amount of such claimin lawful currency of the
United States as of the date of the filing of
the petition, and shall allow such claimin
such anount

* * %

11 U.S.C. 8§ 502(b) (Enphasi s added).
The exceptions identified in 8 502(b) are as foll ows:
8 502(e)(2), a claimfor reinbursenent or contribution
t hat becomes fixed after the commencenent of the case;

8 502(f), in an involuntary case, a claimarising in the
ordinary course of the debtor's business or financial affairs after
the comencenent of the case but before the earlier of the
appoi ntnent of a trustee and the order for relief);

8 502(g), a claim arising from the rejection, under
section 365 of this title or under a plan under chapter 9, 11, 12,
or 13 of this title, of an executory contract or unexpired | ease of
t he debtor that has not been assuned;

8§ 502(h), a claimarising fromthe recovery of property

under section 522, 550, or 553 of this title; and

! See, 4 L. King, Callier on Bankruptcy, 1 502.05[2][b], p.502-57, (rev. 15th
ed. 1998) (noting, without explanation, that administrative expense clams
allowed under § 503 are likely not subject to the reach of § 502(d)).
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8 502(i), a claimthat does not arise until after the
commencenent of the case for a tax entitled to priority under
section 507(a)(8) of this title. See 11 U.S.C. 8 502(e)(2)-(i).

Each of the express postpetition obligations found in §
502(e)(2) through 8 502(i) further provides that such cl ai ns:

shal | be all owed under subsection (a), (b), or

(c) of this section, or disallowed under

subsection (d) of this section, the sane as if

such cl aimhad becone fixed before the date of
filing of the petition.

11 U S. C 8 502(e)-(i)(Enphasis added). The express reference to,
and treatment of, these other types of postpetition clains within
the purview of 8 502(d) suggests by negative inplication that the
drafters did not intend that admnistrative expense clains be
subject to the set off provision of § 502(d).8

There is further statutory support for the proposition
that admnistrative expense clains are to be excluded from the
scope of 8§ 502(d). For example, 8 101(10) defines a “creditor” as:

(A) entity that has a claim against the

debtor that arose at the tinme of or before the
order for relief concerning the debtor; [or]

(B) entity that has a claim against the
estate of a kind specified in section 348(d),
502(f), 502(q@). 502(h) or 502(i) of this
title;

8 According to traditional precepts of statutory interpretation, affirmatio
unius exclusio est aterius; the affirmance of one thing is the exclusion of
the other.
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11 U S.C § 101 (Enphasis added). dearly, MHWs adm nistrative
expense claimdid not arise prepetition pursuant to 8§ 101(10) (A

and 8 101(10)(B) sets forth, inter alia, the sanme postpetition

exceptions that qualified for treatnent under 8§ 502(d) as addressed
above in 8§ 502(f)-(i). Thus, by definition, an admnistrative
expense claimant is not considered a “creditor” pursuant to 8§
101( 10) .

Mor eover, 8348(d), referenced in 8§ 101(10)(B), addresses
the effect of conversion, providing in relevant part:

a claimagainst the estate or the debtor that
arises after the order for relief but before
conversion in a case that is converted under
section 1112, 1208, or 1307 of this title
other than a claimspecified in section 503(b)
of this title, shall be treated for al
purposes as if such claim had arisen
i medi ately before the date of the filing of
t he petition.

11 U.S.C. 8§ 348 (Enphasis added). Here, the |anguage expressly
exenpts admnistrative expense clains from the section’s scope,
| ending further support to the view that adm nistrative expense
clainms are entitled to distinct treatnent separate and apart from
pre-petition, or deened pre-petition, creditor clains.

One final exanple helps underscore the point that
adm nistrative expense <clains are unique creatures in the
bankruptcy | andscape, particularly as they pertain to 8 502(d).
Section 501, which deals with filing proofs of claim provides in

rel evant part:
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(d) A claimof a kind specified in section
502(e)(2), 502(f)., 502(g)., 502(h), or 502(i)
of this title may be filed under subsection
(a), (b), or (c) of this section the sane as
if such claimwere a cl ai magainst the debtor
and had arisen before the date of the filing
of the petition.

11 U S.C. § 501(d) (Enphasis added). The explicit references to
postpetition clains other than admnistrative expense clains,
i ncluding those found anong the exceptions in 8 502(d), again
denonstrate that admnistrative expense clains are accorded speci al
and distinct treatnment and are not within the purview of § 502(d).

Moreover, | find that applying 8 502(d) to adm nistrative
expense cl ainms does nothing to advance 8 547's goal of equitable
distribution to simlarly-situated creditors by preventing any one
creditor from receiving preferential treatnent from a troubled
debtor on its way to the bankruptcy court. Adm nistrative expense
clains, by definition, arise during the postpetition period. They
are given priority status in recognition of the fact that the
services provided by admnistrative expense cl aimants are desi gned
to facilitate a debtor’s survival during, and energence from
bankruptcy to the benefit of all creditors. Thus, | find that
attenpts to apply the coercive effect of 8§ 502(d) in an effort to
di sl odge preference paynents by disallowi ng otherwise legitinate
adm ni strative expense paynents under 8 503 subverts the priority
schenme in bankruptcy to no practical effect.

CONCLUSI ON
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For the reasons set forth above, Canelot’s 8§ 363 Mbdtion

is denied, Canelot is entitled to judgnent against MHWon its 8§ 547
action and I ndependence is entitled to an adm nistrative expense

claimon MHW s post-petition invoices to Canel ot.



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF DELAWARE

In re: Chapter 11
CM HOLDI NGS, | NC.

CAMVELOT MUSIC, I NC

G M G ADVERTISING INC and
GRAPEVI NE RECORDS AND TAPES,
I NC. ,

Case Nos. 96-1247 through
96- 1250 (PJW

Jointly Adm nistered

N N N N N N N N

Debt or s.

ORDER

For the reasons set forth in the Court’s Menorandum
Opinion of this date, Canelot Misic, Inc.’s Mtion for Oder
Approving Certain Paynments Qutside the Ordinary Course of Business
(Doc. #396) is DEN ED and | ndependence Bank’s Request for Paynent

of Adm nistrative Expense (Doc. #1120) is GRANTED.

Peter J. Wl sh
Uni ted States Bankruptcy Judge

Dat e: August 28, 2000



UNI TED STATES BANKRUPTCY COURT
Dl STRI CT OF DELAWARE
CAMELOT MUSI C, | NC.
Pl aintiff,
Adv. Proc. No. 97-9

VS.

VHW ADVERTI SI NG AND PUBLI C
RELATI ONS, | NC.

N N N N N N N N N N

Def endant .

JUDGMVENT ORDER

For the reasons set forth in the Court’s Menorandum
Opinion of this date, Canelot Misic, Inc. is GRANTED judgnent
agai nst IMHW Advertising and Public Relations, Inc. in the anmount of
$203, 294, to recover prepetition transfers pursuant to Bankruptcy

Code § 547

Peter J. Wl sh
Uni ted States Bankruptcy Judge

Dat e: August 28, 2000



